
scparatc lunding mcclianism to support coinpliancc with thc additional rcquircmcnts. Scction 

254(1) provides in pertinent part: 

A State may adopt regulations not inconsistent with the [FCC’sl rules to preservc 
and advancc univcrsal servicc. [ . . .] A State may adopt regulations to provide for 
additional dcfinitions and standards to preserve and advancc universal servicc 
within that State only to the extent that such regulations adopt additional specific, 
predictable. and sufficient mechanisms to support such definitions or.  standards 
that do not rely on or burden Federal universal service S U D D O ~ ~  mechanisms. 

47 U.S.C. 9 254(1) (emphasis added). 

A State’s adoption of additional universal service regulations may be further restrained 

by certain jurisdictional limitations. Specifically relevant to this case are the jurisdictional 

limitations set forth in Section 332(c)(3)(A) of the Act, which expressly prohibit State regulation 

of CMRS carrier rates and entry as follows: 

Notwithstanding sections 152(b) and 221(b) of this title, no State or local 
government shall have any authoriw to regulate the entw of or the rates charged 
by any commercial mobile service or any private mobile service, except that this 
paragraph shall not prohibit a State from regulating the other terms and conditions 
of commercial mobile services . . . . 

47 U.S.C. $ 332(c)(3)(A) (emphasis added). 

C. 

The FCC has also established federal universal service mechanisms that provide public 

assistance to qualified, low-income consumers. These universal service mechanisms are known 

as the federal “Lifcline” and “Link Up” programs. The FCC regulations governing the Lifeline 

and Link Up programs are codified at  47 C.F.R., Part54, Subpart E (47 C.F.R. $5 54.400 

through 54.417). 

The Federal Lifeline and Link Up Assistance Programs 

1. Eligibility Criteria 

In Kansas, a consumcr will be dcemed eligible to receive federal Lifeline and/or Link up 

assistance if thc applicant’s total household income is at  or below 150% of the federal poverty 

guidelines or the applicant participates in any of the following public assistance programs: 
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Mcdicaid. Food Stamps. Supplcnicntal Securily Incomc (SSI). Gcncral Assistancc, Temporary 

Assistancc for Nccdy Families (TANF) or the National School Frce Lunch program. 47 C.F.R. 

$54.409(a); in the Mutter o/ t k  Irnp/ementa/ion ( J /  New L$eline Service Program Eligibility 

Guidelines and Reyuirernenrs, KCC' Docket No. 05-GIMT- I039-GIT, Order Opening Docker 

und Establishing Ne" Lfelinc Service Program Eligibilir?, Requirements and Guidelines (May 

19, ?005).' A rcsident of fcdcrally-recognized Tribal lands will be eligible for enhanced Lifeline 

and/or Link Up assistance if thc applicant satisfies any of the forgoing criteria or participates in 

any of the following additional programs: Bureau of Indian Affairs General Assistance, tribally 

administered TANF or Head Start (based on income qualifying standards). 47 C.F.R. 

6 54.409(b). 

2. Lifeline 

The federal Lifelinc program reimburses an ETC for providing qualified, low-income 

consumers a monthly discount off the cost of the carrier's lowest-cost residential rate plan. As 

set lorth in the FCC's universal service rules, Lifeline is defined as "a retail local service 

offering: ( I )  [tlhat is availablc only to qualifying low-income consumers; (2) [flor which 

qualifying low-income consumers pay reduced charges as a result of auulication of the Lifeline 

support amount described in 147 C.F.R. 61 54.403." 47 C.F.R. 5 54.401(a) (emphasis added). 

FCC Rule 54.403 defines both the amount of federal Lifeline support available and the 

limitations on the application of such support. Pursuant to 47 C.F.R. $ 54.403, federal Lifeline 

' In certain instances, the FCC's universal service regulations require a federal ETC to comply 
with State LifelineLink Up rules. These are limited to: State eligibility criteria (47 C.F.R. 
$ 5  54.409(aj and 54.41 5(a)); State income certification procedures (47 C.F.R. § 54.410(a)(I)); 
State procedure to verify continued eligibility (47 C.F.R. § 54.41O(c)(I)); State procedures for 
resolving disputes concerning eligibility and the termination of Lifeline assistance due to 
ineligibility (47 C.F.R. 5 S4.405(c)-(d)): and State recordkeeping requirements (47 C.F.R. 
fi 54.417(a)). 
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support is comprised of l o u r  assis~ancc credits or “Tiers.” “Tier Onc” support is equal to the 

monthly “tariffed rate in effect for the primary residential End User Common Line charge’ of thc 

incumbent local cxchange carrier serving thc area in which thc qualifying low-income consumer 

receives scrvicc.” “Ticr Two” support is equal to $1.75 per month. “Tier Three” support is 

equal to “one-half the amount of any state-mandated Lifeline support or Lifeline support 

otherwise provided by the carricr, up to a maximum of $ I  .75 per month.” If applicable, “Tier 

Four” provides up IO an additional $25 per month for an eligible resident of Tribal, lands, 

provided the additional support does not bring the basic local residential rate below $1 per 

month. 

Application of the federal Lifeline support credits to a qualifying customer’s basic 

residential rate is governed by 47 C.F.R. 5 54.403(b), which provides in pertinent part: 

Eligible telecommunications carriers that charge federal End User Common Line 
charges or equivalent federal charges shall apply Tier-One federal Lifeline 
support to waive the federal End-User Common Line charges for Lifeline 
consumers. Such carriers shall apply any additional federal support amount to a 
qualifying low-income consumer’s intrastate rate, if the carrier has received the 
non-federal regulatory approvals necessary to implement the required rate 
reduction. Other eligible telecommunications carriers shall apply the Tier-One 
f‘cderal Lifeline suuport amount, plus any additional sup~ort  amount. to reduce 
their lowest tariffed (or othenvise generally available? residential rate for the 
services enumerated in Sec. 54.101(a)(l) through (aX9). and charge Lifeline 
consumers the resulting amount. 

47 C.F.R. 5 54.403(b) (emphasis added) 

The “End User Common Line” charge is also referred to as the “Subscriber Line Charge” or 
“SLC .” 

CMRS providers, like Sprint, do not provide service pursuant to utility tariffs, but rather enter 
into individual service contracts with subscribers. 47 C.F.R. $ 20.1 5(c). Accordingly, CMRS 
providers are obligated under FCC Rulc 54.403(b) to apply the Lifeline discount to their lowest 
cost “generally available” residential rate. 

4 
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I n  adopting thc r~cfulations tliscusscd abovc, tlic FCC clarificd that a fcdcral ETC must 

applv the lcdcral Lifcline support i t  rcccivcs to thc carrier's lowest gcncrally available residential 

ratc for the Supported S C ~ V ~ C C S :  

Thcsc rules rcquire that carricrs offcr qualificd low-income consumers the 
services that must bc includcd within Lifeline service, as discussed more f idy  
below, including toll-limitation service. ILECs providing Lifeline service will be 
required to waivc Lifclinc customers’ federal SLCs and, conditioned on state 
approval, to pass through to Lifeline consumers a n  additional $1.75 in federal 
support. ILECs will then receive a corresponding amount of support from the 
new support mcchanisms. Other eligible telccommunications carriers will 
receivc, for each qualifying low income consumer served, support equal to the 
fcderal SLC cap for primary residential and single-line business connections, plus 
$1.75 in additional fcderal support conditioned on state approval. The federal 
support amount must be passed through to the consumer in its entirety. In 
addition, all carriers providing Lifeline service will be reimbursed from the new 
universal service support mechanisms for their incremental cost of providing toll- 
limitation services to Lifeline customers who elect to receive them. The 
remaining services included in Lifeline must be provided to qualifying low- 
incomc consumers at the carrier’s lowest tariffed (or otherwise wnerally 
available) rate for thosc services, or at the state’s mandated Lifeline rate, if the 
statc mandates such a rate for low-income consumers. 

Universal Service Order, 7 368 (emphasis added). 

Likewise, in formulating its initial universal scrvice recommendations to the FCC in 

1996, the Federal-Statc Joint Board on Universal Servicc (the “Joint Board”) determined that the 

“Lifcline ratc” to be made available to qualified, low-income consumers shall be “the carrier’s 

lowest comparable non-Lifelinc rate reduced by at least the $5.25 [now $8.251 amount of federal 

support.” In the Mailer of Federal-State Joint Board on Universal Service, CC Docket 96-45, 

RecornmeiidedDecisioi7, FCC: 963.3, 12 FCC Rcd. 87, 61 FR 63778, 7 424 (rel. Nov. 8, 1996) 

(“Joint Board Recommended Decision”). 

3. Link Up 

The federal Link Up program reimburses ETCs for providing discounted service 

activation or installation charges to qualified, low-income consumers. Consumers qualifying for 
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L.ink Up assistance arc cligiblc to SAVC up to 50% ofthc first $60 ofthc ITC’s customary scrvicc 

activation or installation chargcs ( i . ~ ,  the subscriber will receivc a SO% discount or $30.00, 

whichever is less). Qualified, low-income consumers residing on fcderally-recognized Tribal 

lands may receive an additional $70 to dcfray 100% of the scrvicc activation or installation 

charges between $60 and $130. Eligible consumers may also establish an interest-free 12-month 

dcferred payment plan for the remaining activation or installation charges of up to $200. 

D. Sprint’s Lifeline Service Offering 

In Kansas, Sprint’s Lifcline service offering is based on the Company’s lowest cost 

$29.99 base rate plan, which includes 200 Anytime Minutes and unlimited Night and Weekend 

Minutes. The calling area for Sprint’s Lifeline service offering is national, so Lifeline customers 

may make outgoing long distance calls without incurring an additional charge. In addition to the 

FCC-defined Supported Services, Sprint’s Lifeline service offering also includes the following 

enhanced services at no charge to the customer: voice mail, call waiting, caller ID, numeric 

paging and three-way calling. After applying the total $1 3.505 federal Lifeline discount, Sprint 

customers pay only $1 6.49 per month for Lifeline service. 

E. The Kansas Lifeline Rule 

In October 2005, the KCC commenced an administrative rulemaking proceeding (Docket 

No. 06-GIMT-446-GlT) to review the adoption of certain additional regulations and 

‘ To enable Lifclinc custonlcrs in Kansas to receive the full $13.50 discount, Sprint voluntarily 
reduces its rate by $3.50. These “carrier-matching funds” ensure that the Lifeline subscriber will 
rcceivc $1.75 in federal Tier 3 matching support. See 47 C.F.R. 5 54.409(c) (“[Qlualifying low- 
income consumer shall also qualify for Tier-Three Lifeline support, if the carrier offering the 
Lifeline service is not subjcct to the rcgulation of the state and provides carrier-matching 
funds . . .”) 
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rcqulrcnicnts applicablc 10 ~ i r r i c r s  dcsignated as fcdcral ETCs in Kansas. On October, 2, 2006, 

the KCC' relcascd an Ordcr" adopting the following requirement: 

ETCs arc rcquircd lo allow Lifeline customers to choose a calling plan and to 
apply thc Lifeline disci)uiit to the plan sclectcd by thc customer. Any ETC that 
docs not allow ciistomcr sclcction at this time must do so within 180 days [i.e.,  by 
March 3 I .  20071 of the datc of this Order. 

In other words, the KCC directed all ETCs to apply the federal Lifeline discounts to 

calling plan sclectcd by the consumcr, rather than a carrier's lowest cost residential rate plan as 

cxpressly rcquircd by 47 C.F.K. 5 54.403(b). 

111. ARGUMENT 

The Kansas Lifeline Rulc violates federal law and must be enjoined for the following 

three reasons: 

I .  The Kansas Lifeline Rule is inconsistent and cannot he reconciled with the FCC's 

universal service rules in violation of 47 U.S.C. 5 254(f); 

2.  Compliance with the Kansas Lifeline Rule would require a federal ETC to 

inappropriately apply federal low-income universal suppolt to reduce the cost of ggy rate plan 

selected by the consumer. rather than the carrier's lowest cost residential rate plan as expressly 

required by 47 C.F.R. 5 54.403(h); and 

3. Compliance with the Kansas Lifeline Rule would require Sprint to provide an 

equivalent monthly Lifelinc scrvicc discount (;.e.,  $13.50) on any rate plan without the ability to 

recover the discount from the federal universal service suppolt fund. As a result, the Rule would 

unlawfully regulate Sprint's rates in violation of 47 U.S.C. 6 332(c)(3)(A). 

Copies of the Order and the subsequent Order denymg motions for reconsideration, are 6 

attached as exhibits 1 and 2.  
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A. 

Thc Court is vcstcd with broad discrction in  determining whcthcr prcliminary injunctivc 

rcliefshould be granted. Kiowa Indirrn Trihe cJfOklahoma v. Hoover, 150 F.3d 1163, I171 (10th 

Cir. 1998). Pursuant to Fcdcral Rulc of Civil Proccdurc 65, the Court may issuc a tcmporary 

l c w i p o r a r y  I<rslr:iininp Orderil’rcliminary Iniunction Standard 

restraining order and/or preliminary injunction to maintain the .SIU/U.S yuo pending a final 

determination on thc merits. Tri-Slate Generation & Transmission Ass ‘n., Inc. v. Shoshone River 

Power. Inc.. 805 F.2d 351, 355 ( I O ’ ”  Cir. 1986). A party seeking preliminary injunctive relief 

must generally demonstrate the following: (1) irreparable harm unless the injunction issues; (2) 

the threatened injury to thc moving party outweighs any damage to the opposing party; (3) the 

injunction, if issued, will not be adverse to the public interest; and (4) a substantial likelihood of 

succcss on thc merits See Tri-Slate. 805 F.2d at 355; Fed. Lands Legal Consortium ex rel. 

Robart Esrate v. United States. 195 F.3d 1190, 1194 (10th Cir. 1999); SCFC ILC, Inc. v. Visa 

USA. h e . ,  936 F.2d 1096, 1098 (10th Cir. 1991). If the moving party satisfies the first three 

elements, the standard for meeting the fourth requirement, likelihood of success on the merits, 

generally bccomes more lenient and thc moving party “need only show that the issues are so 

serious, substantial, difficult, and doubtful as to make them fair ground for litigation.” Keirnan 

I , .  Urali Transit Aulh.,  339 F.3d 1217, 1221 Cir. 2003); Winnebago Tribe of Nebraska v. 

Stova//, 216 F.Supp.2d 1226, 1231 (D. Kan. 2002), a f f d ,  341 F.3d 1202. 

B. Each Of The Criteria Warrantine Preliminarv lniunctive Relief Is Decisivelv 
Satisfied In This Case 

1. Sprint Will Suffer Irreparable Harm If Enforcement Of The Kansas 
Lifeline Rule Is Not Enjoined 

Sprint will suffcr irreparable harm if the Kansas Lifeline Rule is enforced. As set forth 

above, compliance with the Kansas Lifeline Rule would require Sprint to inappropriately apply 

fcdcral low-income universal support to reduce the cost of calling plan selected by a Lifeline 
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c~isto~ner.  riithcr than  Sprint’s Iowcsl cost gencrally availablc rcsidcntial ratc plan as required by 

47 C.F.K. $ 54.403(b). FCC‘ Rulc 54.403(b) cxprcssly rcquircs “other” ETCs (meaning a 

compclilivc ETC, likc Sprint. that docs not includc thc SLC chargc as a component of its rate) to 

only apply fcdcral Lifcliiic support to the carricr’s lowcst cost rcsidcntial ratc plan that includes 

thc essential Supported Scrviccs: 

Other cligible tclccommuriications camiers shall a m l y  the Tier-One federal 
Lifcline support amount, plus any additional support amount, to reduce their 
lowest tariffcd (or othcrwisc pcncrallv available) residential rate for the services 
cnumcrated in SCC. 54.10I(a)(l) through (a)(9), and charge Lifeline consumers 
the resulting amount. 

47 C.F.R. 5 54.403(b) (cmphasis added). “Shall,” in this case, is mandatory. United Srafes v. 

Myers: 106 F.3d 936, 941 ( 1  0th Cir. 1997) (“It is a basic canon of statutory construction that use 

of the word ‘shall’ indicates mandatory intent.”), cer~.  denied, 117 S.Ct. 2446 (1997) 

FCC Rule 54.403(b) is unambiguous, but even if it were, the FCC clearly stated its 

intention to only apply the Lifeline discount to an ETC’s lowest cost residential rate plan: 

Thc remaining services [Le., the Supported Services other than Toll Limitation] 
included in Lifeline must be provided to qualifying low-income consumers 
camer’s lowest tariffed (or otherwise eenerallv available) rate for those services, 
or at the state’s mandated Lifcline rate, if the state mandates such a rate for low- 
income consumers. 

Universal Service Order, 1 368 (cmphasis added). Indeed, in so doing, the FCC relied on the 

Joint Board recommendation that the “Lifeline rate” must be “the carrier’s lowest comuarable 

non-Lifeline rate reduccd by at least the $5.25 [now $8.251 amount o f  federal support.” Juinr 

Board Reconimended Decision, 7 424 (emphasis added) 

Accordingly. because the Kansas Lifeline Rule would improperly require Sprint to apply 

federal Lifeline support to reduce the cost of a calling plan, rather than Sprint’s lowest cost 

generally availablc residential rate plan, Sprint would be required to violate 47 C.F.R. 



53.403(h) to comply with tlic iicw Slate law rcquircmcnt. Sprint cannot hc forccd to choosc 

hctwccn compliancc with State or fcdcral law without suffcring irrcparablc harm 

2. The Balance Of Harms Clearly Favors Sprint 

For similar rcasons, the balance of harms clearly favors Sprint. If enforcemcnt of the 

Kansas Lifeline Rule is not enjoined, Sprint will be required to violate federal law in order to 

comply with the State law requirement. If enforcement of the Kansas Lifeline Rule is enjoined, 

however, it  would simply maintain thc S ~ U S  quo. Sprint will still be able to provide eligible 

consumers federal Lifeline assistancc, and those customers will still be able to subscribe to 

Sprint’s Lifeline service offering pending the Court’s final decision on the merits. 

3. Injunctive Relief Will Promote, Not Harm, The Public Interest 

Enjoining the enforccment of the Kansas Lifeline Rule will also promote the public 

interest. If the Kansas Lifeline Rule is not enjoined pending a final decision of this Court, 

Lifeline customers that subscribe to a non-compliant rate plan may ultimately be disqualified 

from receiving federal Lifeline assistance for that plan. At the very least, this result would create 

unnecessary consumer confusion or, worse, could result in the mandatory disgorgement and 

restitution of program benefits. 

4. Sprint Will Undoubtedly Prevail 

Enforcement of the Kansas Lifeline Rule should also be enjoined because Sprint is likely 

to prevail on the merits. Because the Kansas Lifeline Rule cannot be reconciled with 47 C.F.R. 9 

54.403(h), the KCC had no authority to adopt the requirement under federal law. As discussed 

above. a State commission’s authority to adopt additional universal service requirements is 

circumscribed by 47 U.S.C. S; 254(f), which prohibits the adoption of any State requirement that 

is inconsistent with the FCC’s universal scrvicc rules. 47 U.S.C. $ 254(f) (“A State may adopt 

regulations not inconsistent with the IFCC’sl rules to preserve and advance universal service.”) 
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(cniphasis addcd). TIic l imi lcd ;iutliority dclcgatcd undcr scction 254(1) is pcrmissive. If a State 

cornmission adopts a regulation that is consistcnt with thc FCC's rules, it may be enforccd. 

However. if thc Statc requircmcnt is inconsistent with the FCC's rules - like the Kansas Lifeline 

Kulc in this casc ~ thc Statc r~cquircnicnl is prccmptcd and uncnforccable under federal law. 

Sprint is also likcly to prevail becausc the Kansas Lifeline Rule would unlawfully 

rcgulatc its ratcs in  violation of 47 U.S.C. 5 332(c)(3)(A). Compliance with the Kansas Lifeline 

Rulc would rcquirc Sprint to providc an cquivalcnt monthly scrvicc discount (; .e. ,  $13.50) to 

qualified, low-income consumers that subscribe to of its servicc offerings, not just Sprint's 

lowcst cost Lifclinc scrvicc offering. Yet, FCC Rule 54.403(b) would prohibit Sprint from 

rccciving federal Lifeline universal service support to reimburse the Company for providing such 

discounts. I n  other words. the Kansas Lifeline Rulc is an unfunded mandate that will require 

Sprint to discount its rates for a particular class of end-users without compensation. This is rate 

regulation in its purest form. 

As a CMRS providcr. Sprint's rates are specifically exempt from State regulation. 

State action which would effectively regulate the Section 332(c)(3)(A) of thc Act prohibits 

ratcs charged by a CMRS providci 

[Nlo State or local govcmment shall have any authority to regulate the entry of or 
the rates charged by any commercial mobile service or any private mobile service, 
except that this paragraph shall not prohibit a State from regulating the other 
terms and conditions ofcommercial mobile services. . . . 

4; U.S.C. 5 332(c)(3)(A) (emphasis added). Although a State may petition the FCC, pursuant to 

4; C.F.R. 4 20.13, for an exemption from section 332(c)(3)(A), the KCC has never done so. The 

KCC's inaction is fatal. See WWCHolding Cv. v.  Sopkin, 420 F.Supp.2d 1186, 1193-94 

(D. Colo. 2006), apprdpem/ir7g (A CMRS provider's status as a federal ETC did not authorize 
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thc Statc rcgulatory commission 10 rcgulatc lhc carrier's rates. The Statc conimission must first 

petition the FCC for regulatory authority undcr 47 U.S.C. S; 332(c)(3)(A) and 47 C.F.R. $ 20.13). 

Accordingly, becausc thc KCC had no authority to adopt the Kansas Lifeline Rule, and 

becausc the Rule  would cffcclivcly rcgulatc Sprint’s rates in violation of section 332(c)(3)(A), 

enforcement of the Rule should be enjoined as Sprint is likely to prevail on the merits. 

1V. CONCLUSION 

For the forgoing reasons, the Court should preliminarily enjoin the enforcement, of the 

Kansas Lifeline Rule pending a determination on the merits concerning its inconsistency with 

and violation of federal law. 

Dated: March 23, 2007. 
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